
FRAUD, MISREPRESENTATION, VALIDITY, INVALIDATION AND  
REVOCATION 
 
By: Richard J. Tasoff 
 
 You finally made it to this article.  The title and subject matter is an odd mix.  
However, I assure you that you are now reading the most important article in this book.  I 
refer not to the mundane part about validation, invalidation and revocation, but the part 
that garners the most attention, fraud and misrepresentation.  I am not the only person 
who thinks this topic is of grandiose importance; the Department of Labor agrees.  
Indeed, the regulators at the Employment and Training Administration (ETA) thought 
that fraud was so important a topic that they published their opinion in no lesser chronicle 
than the Federal Register.  To emphasize the point the ETA attached a set of regulations 
with the stated purpose of “reducing incentives and opportunities for fraud and abuse in 
the permanent labor certification program.”475

 
 The impact of this article, or at least the aforementioned regulations, may make 
some of you reconsider undertaking a permanent labor certification matter, or reconsider 
practicing in the field of immigration law.  To emphasize the importance of this topic, let 
me point out the consequences of fraud or willful misrepresentation for the employer, 
agent, or attorney who prepares and submits a permanent labor certification application.   
 

Denial of the application for permanent labor certification;476

 
 Referral to the Department of Justice, Department of Homeland Security, Office 
of the Department of Labor’s Office of Inspector General, and other appropriate agencies 
for investigation;477

 
 Suspension of the processing of any permanent labor certification application 
involving the employer, agent or attorney until the investigation has concluded,478 or the 
criminal proceedings are concluded;479

 
Debarment from the permanent labor certification program for a period up to three 
years;480 and 
 
Fine and imprisonment.481  
 

                                                 

477 656.31(b). 

475 Final Rule, Labor Certification for the Permanent Employment of Aliens in the United States; Reducing 
the Incentives and Opportunities for Fraud and Abuse and Enhancing Program Integrity, Federal Register 
Vol. 72, No. 95, 27904 (May 17, 2007). 
476 656.31(a). 

478 656.31(b). 
479 656.31(c). 
480 656.31(f). 
481 656.31(g). 
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 This is in addition to other problems an attorney may face, such as losing clients, 
losing income, malpractice suits, State bar proceedings, and a queasy feeling in the gut.  
Knowing the possible consequences allows attorneys to conduct their practice to avoid 
even the appearance of impropriety.  Before suggesting practices and procedure to help 
an attorney avoid improper activity it is helpful to refer to the Department of Labor’s 
regulations regarding fraud and misrepresentation. 
 
I. Fraud and Willful Misrepresentation 
 
 It never ceases to amaze me how many people who have law degrees—including 
those who do not practice law—get convicted for fraud.  Most attorneys finish law school 
with the sense of what constitutes fraud.  Some readers of this article may not have had 
that experience or never went to law school.  Black’s Law Dictionary defines fraud as 
“[a]n intentional perversion of truth for the purposes of inducing another in reliance upon 
it to part with some valuable thing.”482   Put this in the context of a labor certification 
practice, fraud could be defined as the intentional twisting of the truth, suppression of the 
truth, or outright lying, for the purpose of obtaining a certification of a permanent labor 
application.    
 
 The ETA has been concerned about fraud in the permanent labor certification 
program for over 15 years.  One of the agency’s concerns for many years has been the 
abuse of substitutions of the alien beneficiary.  If the policy that allowed substitutions 
was an open flood gate to fraud, then the flood gate has been closed.483   However, the 
ETA feels that there are still opportunities within the program for an employer or attorney 
to commit fraud.484   
 
 Black’s Law Dictionary defines misrepresentation as “an untrue statement of 
fact.”485  Under this definition a mistake in completing the ETA 9089 would be a 
misrepresentation.  Fortunately, the ETA’s definition is narrower.  The ETA states that 
“willful misrepresentation” means “a person who intentionally and knowingly meant to 
make a misrepresentation.”486   It is worth noting that the ETA added the word “willful” 
before “misrepresentation” after the ETA receiving several comments on the proposed 
rule that did not include the word “willful”.   
 
 There are few examples of willful misrepresentation or fraud in the regulations or 
BALCA decisions.  The following scenario may help to explain the differences between 
mistake, misrepresentation and fraud: 
 

                                                 
482 Black’s Law Dictionary, 5th Ed at 594. You will note that this citation is not from the current 8th edition 
(available for $67) but the ancient 4th edition, (bought for $16 when in law school).  However, I assure the 
reader that the definition of fraud has changed little in the past hundred years. 
483 Final Rule, at 27906, 27910. 
484 Final Rule, at 27910. 
485 Black’s, at 903. 
486 Final Rule, at 27926. 
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 An employer incorrectly keys-in the last two digits of his zip code when 
registering on the ETA permanent labor certification website. 
 
 If the error was not done knowingly then this is a simple mistake.  If the employer 
incorrectly keys-in the digits so that the prevailing wage will be lower but does not 
realize that both the correct zip code and the incorrect zip code are within the same MSU 
used to determine the prevailing wage it is a willful misrepresentation of fact; but without 
the benefit of knowing the intention of the employer the information alone does not 
convey a material misrepresentation and possibly never investigated.  If the employer 
incorrectly keys-in the digits with the purpose of being in a different geographic area with 
fewer potential job seekers, a Sunday newspaper with a smaller circulation, and a lower 
prevailing wage then there is a material and willful misrepresentation.  If the employer is 
fictitious, then whoever registered online committed fraud. 
 
II. Ethical and Smart Practice Pointers. 
 
 Within the Department of Labor there appears to be a culture of suspicion of 
attorneys.  Six years of a certification process that did not work, the recognition that “the 
vast majority of aliens for whom permanent labor certifications are filed are already 
employed by the employer,”487 and the conviction of a several attorneys who committed 
fraud on a large scale did not improve the relationship.  I infer from the Supplemental 
Information contained in the Final Rule that the Department of Labor would attribute 
most of the misrepresentation and fraud in the permanent labor certification process to 
attorneys.  To be fair the Department of Labor also prosecutes a fair number of employers 
each year that have engaged in fraud.488

 
 The attorney who represents the employer in the permanent labor certification 
process must be diligent and cautious throughout the process.  Let me suggest a few 
procedures to reduce the potential for misrepresentation and fraud.  As a starting point 
your practice should adhere to these three axioms489: 
 
Operor non trado fraus. (Do not commit fraud.) 
 
Operor non permissum vestri client mando fraus vel vos ero an proficio. (Do not permit 
your client to commit fraud or you will be an accomplice.) 
 
Operor non puto panton vos audite. (Do not believe everything you hear.) 
 
In regard to the first axiom, well, res ipsa loquitur.   
 
                                                 
487 Final Rule, at  27920. 
488 A report is issued by the Inspector General each six months with information on the Departments 
successful prosecutions.  The report can be found at http://www.oig.dol.gov/semiannual.htm. 
489 If you are wondering where these axioms originated, the answer is my living room.  Since axioms seem 
to sound better in Latin, which I never learned, I must give credit for the Latin translation to InterTran 
online translation service at http://www.tranexp.com/win/itserver.htm.  
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 The second axiom has an ethical component.  Let us consider what might happen 
when a permanent labor certification application is investigated by the Department of 
Labor, Citizenship & Immigration Services, Department of State, or the U.S. Attorneys 
Office.  The majority of permanent labor certification applications are submitted by small 
employers (57% have less than 50 employees, 81% have less than 250 employees)490 that 
are unlikely to be familiar with the intricacies of the permanent labor certification 
process.  The smarter employers hire reputable attorneys to assist them with the 
recruitment and application process.  Investigators will likely look first at the attorney’s 
role in guiding the employer and preparing the application when an agency discovers a 
willful misrepresentation or possible fraud.  An employer, faced with a charge of perjury 
for signing the ETA 9089 with misrepresentations, may be more willing to cooperate 
with the government in investigating the attorney’s role in the misrepresentation.  
Remember, during this investigation the Department of Labor will suspend processing of 
all applications that were prepared and submitted by the attorney.   
 
 The third axiom has a practical side, never rule out the possibility that your clients 
are lying to you.  Call me a cynic but this is advice worth sharing.  It came to me early in 
my career from a United States consul in Montreal.  He informed me that the facts told to 
me by my client were wrong and he faxed me the documentation to prove the point.  My 
client, the daughter of a previous client, had carefully crafted and fed me one big lie.   
The risk of being manipulated by the client increases as the attorney pays less attention to 
the facts of a case or how the case is being processed by the attorney’s office.  For 
example, if the attorney is obtaining information about the employer from the alien there 
is a higher probability that there might be a misrepresentation.  Inconsistencies in the 
facts should be a warning that more investigation is necessary.   
 
 Is the attorney obligated to investigate and inquiry beyond what is told to him by 
his attorneys?  Yes.  Attorneys and agents have an affirmative duty to avoid reckless 
conduct by inquiring into the facts of the case.  This requires that the attorney or agent 
have and maintain direct contact with the principals in the case, i.e. the employer and the 
alien beneficiary.491  The attorney will advised to record from whom he obtained 
information for preparing the ETA 9089, preferably in the client’s own handwriting.  
 
 Using these axioms as guides it is possible to suggest a few office policies and 
procedures that might help the agent or attorney comply with the regulations while 
aspiring to the highest level of ethical practice.  

                                                 
490  Permanent Labor Certification Program (PERM) Disclosure Data  (ETA Feb. 1, 2008) 
http://www.foreignlaborcert.doleta.gov/pdf/PERM_Data_FY07_Announcement.pdf. 
491 Matter of Kucharski, 2000-INA-116 (BALCA Sept. 18, 2002). Mr. Kucharski, a non-attorney agent 
apparently allowed the alien to provide much of the information for the application.  Mr. Kucharski also 
sent documents that were for the employer’s review and signature to an address that he received from the 
alien.  The Board found no fraud but there were plenty of inconsistencies.  One big problem was that the 
employer had been dead for several years.  The Board stated:  “An attorney or representative who is 
inattentive to whether the application is being presented in good faith fails to meet his or her professional 
obligations of candor with the tribunal, even if there is no intent by the attorney or representative to engage 
in defrauding the Department of Labor.” 
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1. Remember, never rule out the possibility that your clients are lying to you; 
2. Make contact with the employer at the beginning of your representation. This 

means the highest level officer or manager that has responsibility for legal 
compliance (even if a lower level manager will be responsible for recruitment 
and overseeing the permanent labor certification process); 

3. When first undertaking a representation, and at least once again before filing any 
document with a government agency, inform the employer and alien of the 
consequences of making a misrepresentation.  The same letter should also 
emphasize accuracy in reporting any information to the attorney is even simple 
errors are grounds for rejection of the labor certification application; 

4. Obtain some independent proof that the employer is an entity.  This might 
include an online search of the State’s department of corporations website, 
advertising in the yellow pages, etc…; 

5. Get the employer’s financial records early in the representation so that you can 
confirm business information and whether the employer has income to pay the 
proffered wage to the alien; 

6. Get the alien’s diplomas, and proof of experience early in the representation; 
7. Have the employer and the alien complete questionnaires that elicit answers to 

the questions on the form ETA 9089.  It is preferable to get these responses on 
paper and keep them in your file so that, if needed, you can document that 
incorrect information that was included on the form ETA 9089 was directly 
provided by the employer or alien;492 

8. Before sending any document to a government agency send it to the employer or 
alien and request that the responsible person review the document for truth and 
accuracy.  The letter should inform the person to let you know immediately if 
there are errors or misstatements.  

9. The attorney must sign the ETA 9089 on if he or she is the “preparer”.  If the 
attorney did not prepare the form then he or she should not sign. 

10. Prior to electronically submitting a document to the government send a pdf file of 
the document to the signature parties and ask that they send an email specifically 
confirming the accuracy of the document, that there are no errors or 
misstatements, and that they are granting their authorization to submit the 
document.  Needless to say, keep the outgoing and incoming emails. 

11. Make sure you and the employer each have copies of every document that should 
be kept in the public folder; 

12. Explain the recruitment process to the employer in advance. You should include 
an explanation of the regulations and BALCA decision that control and limit the 
reasons for rejecting an applicant; 

13. Do not suggest that the employer can circumvent the regulations regarding 
recruitment; 

                                                 
492 In my practice I can have the employer and the alien logon to a website and enter data into an online 
questionnaire.  I can save the questionnaire and print it out.  However, I still believe that a piece of paper in 
the employer’s handwriting in your file is a good piece of evidence when everyone is pointing fingers at 
you. 

THE PERM BOOK 2008-2009 Edition

294



14. Do not physically or figuratively wink an eye when telling the employer that he 
must follow the regulations and BALCA decisions on the reasons for rejecting an 
applicant; 

15. Review applications before your office send them for your client’s review and 
signature; 

16. If something on the form or in the file does not look right, or there are 
inconsistencies then it is your obligation to make an independent inquiry.  You 
must be satisfied that the inconsistency is explainable and can be documented; 

17. Standardize your corespondance to the employer and alien so that there are 
repeated notifications on the consequences of an improper recruitment and 
misstatements that may be made on the ETA 9089; 

18. Remember that it is your license, and perhaps personal freedom, that is at risk. 
 
III. Validity, Invalidation and Revocation. 
 
 Validity equals 180 days.493   That is all you need to remember about the subject.  
If you had a labor certification that was approved more than 180 days ago, you are out of 
luck; the certification is no longer valid.  This means that you must have the form I-140, 
immigrant petition filed with the appropriate Citizenship & Immigration Services Service 
Center within 180 days of the date that the permanent labor certification application was 
certified by the Certifying Officer.   
 
 Validity is another intersection where best practices as an attorney meets ethics.494  
There are few reasons why the I-140 cannot be filed within the 180 day period.  The 
information for the form I-140 can be obtained while waiting for the permanent labor 
certification application to be certified.  When the certified application is received it 
should not take more than a few days to prepare the form I-140 and sent the form and the 
certified labor certification application to the employer for review and signatures.  The 
attorney must set a tickler, or calendar reminders, of approximately every two months, 
with a final entry date of the 180th day deadline. Reminders should be sent to the 
employer if the attorney has not received the signed documents within a few weeks. If the 
employer has not responded then it is important for the attorney to document efforts to 
obtain the signed forms as the deadline nears.   
 
 To go deeper into the validity analysis, remember that the certification is valid 
only for the particular job opportunity, the alien named on the original application (unless 
there was a substitution of the original alien before July 16, 2007), and the area of 
intended employment.495  Of course, this regulation conflicts with the law of portability 
under AC-21, that allows an I-140 petition to remain valid for an individual whose 
adjustment of status application  has been filed and remains unadjudicated for 180 days 
or more if the individual has a new job or employer and the new job is in the same or a 

                                                 
493 656.30(b)  Consider yourself lucky, the Department of Labor originally wanted a 45 day validity period. 
494 Final Rule at 29740  The 180 day validity period was chosen to help reduce fraud in the permanent 
resident process. 
495 656.30(c)(2). 
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similar occupational classification as the job for which the petition was filed.496  Also, if 
you have a permanent labor certification for a Schedule A occupation497 or a 
sheepherder498 then the application is valid throughout the United States unless the 
certification contains a geographic limitation.499  
 
 Invalidation occurs after the permanent labor certification has been issued due to 
fraud or willful misrepresentation of a material fact related to the labor certification 
application.  Invalidation is determined by either the Department of Homeland Security, 
the Department of State, or by a court.500  The invalidation may occur during the review 
of the immigrant petition, application for adjustment of status, consular interview, or 
court proceeding where an investigation, or the alien’s testimony, raises doubts about the 
labor certification application.  Obviously, if the permanent labor certification is deemed 
invalid, the immigrant petition will be denied.  The agencies have their own procedures 
for investigation and invalidation. 
 
 The Department of Labor does not invalidate issued labor certification.  Instead 
there is a different regulation for grammatical clarity that describes the process of 
revoking a certification.  Unlike invalidation, the Department of Labor can revoke the 
labor certification if it finds that the prior decision was not justified.501  This standard 
encompasses more than fraud or a willful misrepresentation related to the application.  
The basis for revocation could involve technical deficiencies in the application or 
recruitment process that come to light after the certification is issued.  The Certifying 
Officer is required to send a detailed Notice of Revocation and allow the employer 30 
days for rebuttal.502

 
Conclusion 
 
 No ethical immigration lawyer is going to commit fraud or make a willful 
misrepresentation connected to a labor certification application.  However, diligence must 
be your watchword so not to fall victim to an untruthful client, or inadvertent 
misstatement that at a minimum may require the withdrawal and resubmission of a 
permanent labor certification application. 
 
 
About the Author 

                                                 
496 INA 204(j) added by 106(c) of AC-21,. 
497 If you know about Schedule A application you will realize that there validity does not expire.  If you 
don’t know why then find and read the chapter in this book about Schedule A applications. (Hint: Think of 
where and when you file the ETA 9089.) 
498 Maybe it is because my office is in a big city, but in 25 years I have had only one sheepherder ever come 
into my office for a consultation; and darn if he wasn’t already married to an American.   If you have ever 
handled a labor certification for a sheepherder send me an email at rich@tasoff.com and let me know when 
and where and if there was anything interesting about the case.    
499 656.30(c)(1). 
500 656.30(d). 
501 656.32(a). 
502 656.32(b). 
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